
THE COMPTROLLER GENERAL

DECISION OF THE UNITED STATES

0t13+ t w w A 8 H WASHINGTON. 0. 0. 20548

FILE.: B-l93878 DATE: May 10, 1979

MATTER OF: Bogue Electric Manufacturing Co.

DIGEST:

Procuringf. acivty '-ecision concerning gwai~ver of
first "irtricle testing wil beoverui d cily where
thede is.cl ear sli4ing fhat d'cifiiatarbitrary
or >apritctios. D6cisidn not to1gr 6tjwaiv r of
first article app'roval for, pr6tesi6riwt6se- first
article produced under previous contract had not
received final technical approval by procuring
activity at time of award and decision to waive
first article testing for recent supplier of
articles incorporating item involved are sustained.

The Department of the Army (Army) issued a
solicitation for the procurement of 300 stator
generators 'and 150 rotor generators. Section
D3. of the solicitaticrl provided as follows:

"WAIVER OF FIRST ARTICLE APPROVAL - CONTRACTOR
TESTING

The-contracting., fficerplma fe r
m~f-Sen t. -* , :o~r .It 5'ment~ior~first articaoi4fesingivrh antofferor

-aproduceuqn maoeptable'model . Co'nsildera-
titon'for waiver will IncdJde vfluation of
qual1ity history on- produced ad 'delivexed
models, evaluation ofi`the o'fferor's present
facilities, and availability of an acceptable
sample. Offerors who claim qualification
for such waiver shall indicate below the mon-
etary amount by which their offer shall be
reduced.

'la. Date and contract number(s) under
which prior accepted model(s) was (were)
produced.
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"b. Reduction in offer price if first
article testing is waived.

ITEM NUMBER UNIT PRICE REDUCTION TOTAL AMOUNT
OF REDUCTION"

s. were, i o- 4Daj4~ids Were.openedeon December ;The
awarde A e9Yt AiiMJ. ngstwortVFCot , (H 4ln r ) bt h

waiver .. ff irs t article approval
L tail orsLo .. haclatits. p- The prot6estver4 ,B gue

E.ect~rtc'tManufacturzing Co.e(Etigue),, requested waiter
of firstikarticle.. proval ;f&&'only,-rotor generators.
The iswere ev4uated and the pracuring activity
determined:'that Rogue was ne igiftle for waiver of
firs&t'atticle approval; however, ¶the procuring ac'iEvity
decided to waive first article approval for Hollinigsworth
as requested. Hollingsworth's bid with first article
approval waived was determined to be low. A contract
for both types of generators was awarded to that firm
on December 21, 1978.

Bogue filed a protest alleging in substance
as follows:

1. Bogue was the low bidder regardless of
whether first article approval was waived.

2. Bogue originally designed and produced the
3KW, 60HZ generator for the Army Corps of Engineers.

3. Bogue is currdntly-.manufacturing rotdr
generators for the Army undezi contract DAAKO1-78-C-1239.
Government inspectors have initially approved first
article tests. The test report has been submitted to
t.he procuring activity for final approval.

4. The generators supplied by Hollingsworth
have never received first article approval, since
approval was based on an end item, and the rotor
generators were only a component of the end item.
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5 .* .Hollinigsworth has tn m ufacture rotor
generators. -Thd'rotor genecorstc,:whi6hHol'lingsworth
s6UpliedPto tieltmy, were mandfactutecfttiiother
firm underfsubcontract. The firs't'article waiver clause
required"production of an acceptable model and the
waiver determination was to be based in'P'art on the
availability of an'acceptable sample. Further, there
is no assurance that rotor generators produced by
Holiihgsworth will be compatible with generators
already in use.

With regard to Boguets protest, the Army has
responded:

la~The decision to_ w aivie first rcle approval
forHoliongsworthn ,eas«basedton a coiitract
which Holtingswortl sa isfactorompleed inAay
1978.' Under. the/ e&titratt, HoYtingsworth was required
to supply both s ritor hand ro to ' att6rs- as coirponents
of the end bitem W wastsbu dto first article
testing. With first article APpXoval waived,
Hoiliiigsworth became the, 16w ier for both items.
Hollingsworth is required by the!.terms'of its contract
to produce essentially an identical item.

~~2 ~k~t.4 Snt .tA¾e 44 e:for ofwafirst4ogue,,,wasyoteligible
Article a~~S~aljfor tw wst, ,het preliminary

6`r an;dt dfoaB6gue' s roto geratos byc.Govern-
n:tequial~ity-assurance.>personnel invoifved .,6wlon gibility,
reproducibziztjandIfdrmat. The technlinalpects of
aofers Deef t 'art ic aZ eport ere eieno d .'until
Boge's r~ldeM ri 1978, the d- . fst~article
report- wwas-recezived' antd th- contrac tiwas awarded
to Holliigsw`ortsh. Second, Bi3ieqdnot nIt&' n
its bid or previous tbids that -it die'guied and4'pr?duced
generators for the Army. If Bogue 6ad noted ,this
fact, Bogue would not have been eligible for waiver
of first article approval, since Bogue designed and
produced generators for the Army under a procurement
action which was at least 14 years old and the
specifications used by Bogue have been amended
20 times.
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`3. YThe fact that Hollingsworth did not actually
produce the-generators reqdired under a prior contract
is irrelevant. . -

;>;'~ ~ ~ pi that wejiave1p ai-
t* .Th&eArmy t corre tlhayt

4
W tthk

s7ly j Mcisio"ttrsoart icle
sistef ls;. adni~rin i~tFatfivdisuregi;t whichT:,e Jiws-t ng'r 'I -%te w o -nitraie dr.
Wi1ll-6Etifs disturbed tW it m &a5Tsi''bsis
f-1rt tnh~Tdl ci ins11-i 7Ein B"B- 87,ff 9,B-187559,
DrecembTr2 12l 1)976, 6-24C ifiliy, the
cd6ntrh ttV g tff £''erOr se decis ionxconcerningthetwagiVer of
f irs tTVarE ci c eesc aawTi l ofnly betoverturrved e ere there
is a rcr shoing - d~ciflbn'hiis arbitrary or
capricious. :/Aeio Products Researcha In r2,; B-191544,
Septembir 17,41978, 78.-2 CPD 176;,CLibby WeldingCompany,
Inc., B-lB6395 , Februaty 25, 197 , 77-1 CPD 139.

Afts lkt&]&fI t :fwhewaiver* @5t~~~;e. V!w>rf& !- Oe k ,-waorftl r ar ,ap SHoili ngsworthLab'e xng
arbitra y pc--C ccoding to terms of
tiejwvai erof f irs tdarEcletes t4ng clauge .. iuoed
abovef item ftt gis
tib be one which the offeror his .tBduced -"4Literally,

portion coisj~tjhfes t SiVfer will
imanufactured _ wti"icis

s6ught. J-I~wt'v6,V<y th~v o Ce trac
_____ Ths'5tmod it pd __f t X rp -th clause,

kint s V e bontractchiies76lause,
as mo f ewcartemplates ' a where first article
testing waivedhen wtract ic prde .from
tJhourceoy uplyeh r W"?arsbcont!eor ~or
vendor to a subontracfibr) tWkh~At~itfurnis'7_uhe4 pre-
Vi'Sm!X'jr IWe ed articfe; tTi tdforiY desp Sitthe
lItmifin'g't ~guag e ~ie waiv'ergofi'-first artkie
lesting iciflause, the sofldita oio$t4'renrtly contem-

wa/iver f testkfr-g todr artiles which the
offFot siupplied and 'had bee'n'accepted by 'the Governnment,
notwithstandifg a subcontract6r-was the source of
supply. However, we are recommending to the Secretary
of the Army that the waiver clause be modified before
further use in order that the intention of the
contracting agency will be perfectly clear in the
future.
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Although the7item offered byAiiollingsworth ader
the imiMe6diate ibliciitatidtnmiy havie!jJ!epn _iiya component
of the ar'ticle"pproved uinder the priobrcontractt, it
was notKtunreaionaiite for £ie.+contra'idg ofificer to
consideraite component equalwy acceptable for irfatver
of testing siaice the whol'e Tis the sum-of the .pSrts
and, if Eh&Kwh6le is acceptable, it is a fair inference
that Ehe4parts would be equally acceptable. While Bogue
his stuigested that the component ma" not be compatible
with other equipment, the contracting officer has
indicated that the contract provides for tests to
prove that it is.

A Purtlhr, we canfot.faultrtEe contracting;officer
for r6fu`siinfgto waive firrst article approval for
Bogue. Attthe time it wa1hs& determined that-Bogue
was irieligible for waiver', BogueHh'srot`r`generator
had not receive d finial ftirt article approval. Although
a first article test report had been approved by the
quality assurance representative prior to the award
date, the contracting officer has indicated that the
approval was limited. The technical evaluation of
the report was not completed until January 22, 1979,
a month after award to Hollingsworth.

Accordingly, the protest is denied.

Deputy Comptroller General
of the United States




